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In the High Court of New Zealand
Auckland Registry
CIV 2006-404-00903

In the matter
of the Property (Relationships) Act 1976

Between
X

Appellant
And
X

Respondent

And
Trustees of the X Family Trust


Second Respondents

	Submissions of proposed intervener (Auckland Women Lawyers Association Incorporated) in support of application seeking leave to intervene
Dated:
  16 June 2006


Next Event:  Hearing 26 and 27 July 2006
MAY IT PLEASE THE COURT:

INTRODUCTION

1. Auckland Women Lawyers Association (AWLA) seeks to intervene in this proceeding.  It has formulated two questions of law relating to the correct legal test to apply to the economic disparity provisions of s 15 of the Property (Relationships) Act 1976.  These issues:

(a) Have not yet been determined at appellate level;

(b) Are of general public importance beyond the interests of the parties;

(c) Have attracted unprecedented public interest; and

(d) The court has the opportunity to articulate the correct approach to be applied in future economic disparity cases.

Basis on which AWLA seeks to intervene

2. AWLA wishes to make submissions on the confined legal issues set out in its application.  Consistent with that discrete interest, AWLA:
(a) Does not seek to have any evidence released to it; 
(b) Is not intending to make submissions on the application of s 15 to the facts of the case.  To the extent AWLA’s submissions relate to the exercise of the Court’s discretion under s 15, they will be confined to the findings of fact set out in the lower Court’s decision; and
(c) Will take all reasonable steps to ensure its submissions do not duplicate submission made by the existing parties.
3. In accordance with this limited nature of the proposed intervention, AWLA seeks only a limited role at the hearing and has no objection to a restriction on its speaking time (say 30 minutes) if that would assist the Court and the parties.
Summary of submission

4. Applying the orthodox legal principles applicable to intervener applications, it is appropriate that leave be granted in these circumstances given:
(a) The issues AWLA has identified are unquestionably issues of general public importance.  That wider public interest cannot reasonably be expected to be in focus for the appellant and respondent, whose counsel will of course fiercely advocate for their respective client’s best interests (and there can be no criticism of that approach);
(b) The Courts have previously accepted that AWLA, whose constitutional mandate includes working for the reform of the law and the administration of the law as it affects women and children, can assist the Court on issues of general public importance concerning relationship property (refer Z v Z (No 2) [1997] 2 NZLR 258).
(c) AWLA’s intervention, confined in the terms outlined, will not lengthen the hearing process.  Nor should it increase the parties’ costs or the costs consequences to those parties.
LEGAL PRINCIPLES APPLICABLE 

5. AWLA relies on the Court's inherent jurisdiction to regulate its own proceedings in applying for leave to intervene in the proceeding.
6. Leave should be given in cases where the assistance to the Court of the intervener will outweigh any potential detriment to the parties, which is the position in this case.
Drew v Attorney-General [2001] 2 NZLR 428
 

7. Intervener status is more freely granted:
(a) In areas of special jurisdiction (as opposed to "…ordinary civil cases"); and
(b) In cases involving issues that go to the heart of the purpose of Act under consideration.


New Zealand Fire Service Commission v Ivamy (1995) 8 PRNZ

8. The case raises issues of considerable public importance, particularly to women, and leave has been given to AWLA previously in similar circumstances:
(a) In Ruka v Director of Social Welfare
 an issue arose as to the relevance of Battered Women’s Syndrome to benefit fraud.
  
(b) In Z v Z (No. 2)
 the Court of Appeal considered a number of relationship property issues similar to those raised in the present case. 
 
9. The AWLA was declined intervener status in D v C
 by the Court of Appeal on the basis that the case involved essentially issues of statutory interpretation as opposed to the broad questions of policy raised in Ruka and Z v Z (No. 2) above.  This case is clearly distinguishable from D v C because the case:

(a) Raises broad questions of policy that transcend the interests of the parties; and
(b) Raises issues that go the heart of the legislature's intention in enacting sections 15 and 15A of the Act.
OTHER FACTORS SUPPORTING AWLA'S INTERVENTION

10. As noted in the recent Victoria University of Wellington Law Review:
“More often that not, public interest intervention will be conducted by interest groups who represent such interested people.  Thus intervention takes the form of the intervener presenting submissions to the court to try to convince the court to develop the law in a particular manner. The public interest intervener is not a full party to the proceeding, having fewer rights and liabilities that a party.  Their intervention does not concern itself with the concrete facts of the dispute between the parties, just the legal issues that are of interest to them.

This sort of intervention can meaningfully be said to serve the public interest in two senses.  First, the public interest intervenor will be seeking to convince the judge to give effect to the intervenor’s conception of the public interest.  This is a relatively narrow idea of public interest, and can often be seen to closely align with the private interests of the intervenor.  Secondly the interest of the public at large is served by the court having access to the expertise and fresh perspectives that the intervenor can bring to the matter”
.
A DEVELOPING AREA OF THE LAW

11. The law relating to the application of s 15 is still developing.  Contrary to the respondent’s position,
 there is not a developed body of precedent at appellate level on the interpretation and application of s 15 of the Act.  
12. In particular there is no authority binding on this Court on the issues set out in AWLA’s application.  For these reasons, AWLA can assist the Court with certain legal issues arising from the Family Court decision as articulated in the application.
13. By way of illustration, the most recent appellate decisions (2 from the Court of Appeal and 3 from the High Court) were not asked to, and did not look at the question of the impact that choice of function has on the application of the s 15 test.  In other words no appellate court has considered whether the reasons certain roles (primary caregiver/earner) were adopted during the marriage were relevant to the requisite causal nexus under section 15.
14. M v B
 is the most recent Court of Appeal decision but it does not deal with the issues raised in the current appeal.  The issue relating to s 15 of the Act was characterised as “[h]ow should s 15 operate to address the economic disparity between the parties?”.
  There does not appear to have been any issue taken as to whether the requisite disparity was established.

15. What was contested in relation to causation was whether the income earner’s success was more attributable to the income earner’s skills and abilities than the assistance the primary caregiver provided.
  
16. There is no discussion going to the heart of the issues AWLA has identified in either of the judgments of Robertson J
 or Young P
; nor does Hammond J deal with the s 15 issues in any depth.
  Likewise with the High Court decision, there was no in depth analysis of the crucial areas at issue in this case.
17. Nation v Nation
 is of no assistance either as the Court said “it is not appropriate or feasible to address these sort of issues in this case”
.

18. P v P
 was a decision of the full bench of the High Court.  It involved a challenge to an economic disparity award made in the Family Court.  Although the challenge concerned whether the economic disparity was caused by the division of functions during the marriage, the High Court did not inquire into whether “choice of function” by the primary caregiver was a relevant causation factor.
  
19. Other High Court cases bear out a similar approach.  In Cunningham v Cunningham
 and De Malmanche v De Malmanche
 while the Judges discussed aspects of s 15, they did not address the issue of the extent to which the Court should inquire into the reasons for the division of functions in the relationship.
AWLA’s mandate and ability to assist the court

20. This case in many respects is a logical follow on from Z v Z.  The Court’s decision in that case (in refusing to extend claims to future earnings) could be seen as a catalyst for the introduction of section 15.  
21. What is now required is a proper articulation of the tests to apply to section 15, the factors to take into account and the weight to be given to those factors.  This will help achieve certainty in this important area of the law.
22. AWLA can assist the court with these matters, without prejudicing the rights of the parties.  The questions of law have been formulated not only for the benefit of the Court but also to satisfy the parties as to the limited and specific issues AWLA wish to address.  Accordingly it is appropriate for AWLA to be given intervener status to enable it to do so.
	Dated:     16 June 2006


	Antonia Fisher
Counsel for Proposed Intervener
(AWLA)
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